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FOREWORD

would like you to consider two initial observations. First, nothing is more personally

transformative to an incumbent judge than to have lost by twelve votes in a jurisdiction of

over 800,000 registered voters. | don’t care what any elected official may say after a loss: it’s
a gut punch! Second, early in my judicial career | served as the judge of a Texas County Court at
Law. Along with the demands of a growing criminal docket, myself and two other Bexar County
judges created and implemented some of Bexar County’s first therapeutic drug courts. It was a
time when “tough on crime” was the norm. Yet, as rare and unpopular as they seemed back in
the day, therapeutic and problem-solving courts are now, instead, rather the norm.

At the heart of those two observations you may find, as many of us have, your best and most
gripping reason to begin your journey in the realm of assisted outpatient treatment (AOT).

I lost my first bid at reelection years ago, and did | mention it was by twelve votes. Determined
to show a stiff upper lip through the end of my first term, | sat on the bench watching the clock
tick down to zero. As | sat there, one day a young man came through the double doors of
the courtroom and loudly asked, “Judge, do you remember me?” (As an aside, don’t do that.
Those words more often than not tend to scare the heck out of a judge.) He reached into his
coat. My bailiff quickly stood up. | was thinking, “What a perfect ending to an already horrible
year” He then looked at the gallery and said aloud, “You don’t remember me and | know your
loss must sting, but | was one of your first drug court graduates.” He pulled something from his
jacket and tossed it to me. He then said, “I've been sober two years now. This court saved my
life. | want you to have those.” He said thank you and left. It took me a few seconds to realize
that | was holding two years’ worth of sobriety chips... his chips. | have kept those by my side at
every judicial office thereafter.

The time to explore and implement AOT is now! The current waitlist for forensic commitment
beds alone is sufficient to eliminate our entire civil commitment capacity. We cannot deny
the inescapable truth that our Texas system of mental health care, particularly as it relates to
involuntary commitments, is in dire need of alternatives. AOT courts have proven themselves
across the nation. Although they are not a magic bullet, they provide an important tool in a
court’s toolbox, which can bring people to a life of wellness and away from iliness. The American
Psychiatric Association recently concluded, “Involuntary outpatient commitment programs
have demonstrated their effectiveness when systematically implemented, linked to intensive
outpatient services and prescribed for extended periods of time.”

This guide describes the components and operational steps to implement an effective AOT
program. If your county does not yet practice AOT, you may find the details overwhelming. We
urge you not to be discouraged. While a fully realized AOT program as described in this guide
is our aspiration for every county, we recognize that few if any counties are likely to put every
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Foreword, continued

piece in place, especially in the early stages. However, the steps presented here offer some
basic principles and concepts to get you off on the right foot. Key partnerships across systems
are essential. Details like extensive data collection are likely to come much later. We hope this
guide will encourage and inspire you to move your county forward. It can and must be done!

None of this is easy. As public servants, we must each choose between being a transitional
figure or becoming a transformational force. | actually don’t remember much about my first
term in office. | do, however, remember those sobriety chips... each and every day.

Hon. Oscar J. Kazen
Judge Presiding
Bexar County Probate Court One



INTRODUCTION

SSISTED OUTPATIENT TREATMENT (AQOT) is the practice of providing community-based

mental health treatment under civil court commitment as a means of: (1) motivating an

adult with mental illness who struggles with voluntary treatment adherence to engage
fully with their treatment plan; and (2) focusing the attention of treatment providers on the need
to work diligently to keep the person engaged in effective treatment.

Multiple studies attest to the power of AOT in helping individuals with severe mental iliness
escape the “revolving doors” of the public mental health and criminal justice systems. Across
the United States, communities of all types and sizes have unlocked this promise by establishing
AOT programs: collaborations between local mental health agencies and civil courts to
systematically identify individuals who meet legal criteria for AOT, ensure due process of law,
and provide each participant high-quality treatment and services with court oversight.

Texas is home to one of the nation’s pioneering AOT programs (established in Bexar County
in 2005), as well as a handful of newer programs established since 2016 in counties such as
Harris, Travis, Tarrant, Smith, Johnson, and El Paso. To help more counties follow suit, we are
proud to offer this Texas AOT Practitioner’s Guide. Our aim is to distill what Texans planning to
implement and practice AOT in their own communities need to know about the relevant state
law and the experience of other programs.

This information is presented in three parts. Part |, itself divided into three chapters, is a step-
by-step “how to” guide for effective practice of AOT in accordance with the Texas Health and
Safety Code. Part Il explains Texas’ unique process for diverting eligible criminal defendants with
mental illness out of the criminal justice system and into community-based treatment through
AOT. Part lll explores the critical yet underappreciated role of families in helping AOT participants
engage with treatment and suggests ways to involve families in AOT implementation.

The Appendix of this guide incudes templates for court forms and clinical documents utilized in
the practice of AOT in Texas, as well as Implementing Assisted Outpatient Treatment: Essential
Elements, Building Blocks and Tips for Maximizing Results (more commonly known as the “AOT
Implementation White Paper”). Published by The Treatment Advocacy Center in collaboration
with Northeast Ohio Medical University and the American Psychiatric Association’s SMI Adviser
initiative in October 2019, the white paper offers guidance to stakeholders in any US community
in building local support for AOT, launching a program, and ensuring its long-term success and
sustainability.

Taken as a whole, the content of this guide should equip both clinical and legal practitioners

with the basic knowledge they need to plan and launch an AOT program in Texas, and serve as
a reference worth keeping handy in day-to-day practice. If it leaves any questions unanswered
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Introduction, continued

or if you encounter barriers unaddressed, the Treatment Advocacy Center stands ready to
provide you with technical assistance in a variety of forms. We invite you to join our mission
to make AOT available in every corner of Texas to those suffering the cruel consequences of
untreated severe mental illness.



PART |

STEP-BY-STEP GUIDE TO PRACTICING
AOT IN ACCORDANCE WITH TEXAS LAW

Chapter 1: REFERRALS TO AOT

A foundational challenge for any AOT program is establishing a consistent inflow of participants.
As a practical matter, program staff cannot be expected to venture into the community searching
for individuals who meet AOT criteria. Instead, they must rely upon referrals from the mental
health and criminal justice stakeholders who regularly encounter such individuals. This is one
of the primary reasons why an AOT program must be conceived as a collaboration among
partners rather than as an island unto itself.

Hospitals

For most AOT programs, the most obvious and fruitful sources of referrals are the hospitals
within their service area that treat individuals for severe mental iliness. This includes the larger
public (state) hospitals where those in psychiatric crisis are often sent for long-term care;
private hospitals with inpatient psychiatric units; and even hospitals lacking psychiatric units
that encounter individuals with mental illness in their emergency rooms and transfer those
needing extended care elsewhere. All of these hospitals will be aware of individuals whose
need for AOT is made obvious by their frequency of appearance. (The so-called “familiar
faces.”) Accordingly, these hospitals are essential partners for any AOT program. They must
be counted on to inform the program’s staff of individuals in their care who they believe will
require AOT upon discharge.

Individualized discharge planning for each patient is a basic responsibility of any hospital. For
psychiatric patients, that means having staff working in anticipation of release to help the person
develop an outpatient treatment plan and identify an appropriate community-based provider
for each included service. It should not be difficult to integrate AOT into this existing process.
It simply requires hospital staff to build into their routine discharge-preparation procedures
the consideration of whether the person meets AOT criteria, and triggering the legal process
for those who do by sharing information with AOT program staff. Once that happens, the post-
discharge treatment plan that would have been developed in any event becomes the AOT
treatment plan, to be incorporated into the court order.
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With respect to patients being prepared for release from state-run psychiatric hospitals, the
responsibility of discharge planning extends as well to the local mental health authority (LMHA).
Tex. Health & Safety Code § 534.0535 requires “joint discharge planning between a department
facility and a local mental health authority before a facility discharges a patient,” and that the LMHA
“shall plan with the department facility and determine the appropriate community services for the
patient” and “shall arrange for the provision of the services if department funds are to be used.”

The earlier prior to release that a hospital can make the AOT referral, the better. More time
makes it easier to coordinate for AOT to start immediately upon release, ideally with the
participant meeting the judge for their first AOT court appearance prior to returning home.
Obviously, the opportunity for advance planning will be limited for referred patients whose
hospital stays are extremely short. In many cases, a lag between hospital release and entry of
the AOT order will be inevitable. However, it should be standard practice in all cases to at least
make the AOT referral and conduct the necessary medical evaluations while the patient is still
under inpatient care.

It should also be noted that hospitals may make AOT referrals not just for patients whom they
retain as psychiatric inpatients (both voluntary and involuntary), but also for those whom they do
not. Patients who arrive in emergency rooms for evaluation of their need for involuntary inpatient
commitment are often released upon a finding that they do not currently meet inpatient criteria.
However, many of these individuals will currently meet criteria for AOT, based on their history
of treatment disengagement. In any jurisdiction with an AOT program, it should be standard
practice when conducting psychiatric evaluations to consider the person’s eligibility for both
inpatient and outpatient commitment, and follow up accordingly.

Law Enforcement

Like hospitals, local police are typically all-too-aware of individuals in the community who have
difficulty adhering to their mental health treatment, for the simple reason that police respond
frequently to 911 calls and public disturbances involving them. Particularly if your local police
or sheriff’s department has a “Crisis Intervention Team” (CIT) trained unit, you can be virtually
certain that law enforcement officers can readily supply the names and addresses (or regular
locations) of individuals in need of AOT.

This is just one of the reasons that local law enforcement are essential stakeholders in your
AOT program. Most officers do not like having to arrest people who plainly need treatment
rather than punishment. They will appreciate having AOT as an alternative course of action.
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Community

Another important source of referrals for an AOT program is the community at large. An AOT
program should seek maximum visibility in its community and widely publicize the Texas AOT
legal criteria along with the program’s contact information. The public should be encouraged to
refer family members, friends and neighbors if they believe them to meet AOT criteria.

Referrals from the public may describe troubling current behavior, indicating an immediate
need for hospitalization and giving AOT program staff sufficient cause to seek emergency
detention of the person for clinical evaluation. Other referrals will not rise to this level, but may
lead program staff to arrange for a mobile crisis outreach or CIT team to conduct a “wellness
check” of the person, assessing them in the community with a potential AOT application in
mind. If nothing else, a community referral should allow an AOT program to place an individual
“on their radar,” such that if and when the person later appears in an emergency room or gets
arrested, there will already be some groundwork laid for placing them in AOT.

Local affiliates of the National Alliance on Mental lliness (NAMI) make great partners for raising
awareness of the program among families of individuals with severe mental illness. A link to the
directory of NAMI Texas affiliates can be found in Part Ill of this guide.

Criminal Justice System

It is often said that county jails have become our nation’s primary providers of psychiatric care.
This is no less true in Texas, and there can be no more damning indictment of our collective
failure to treat severe mental illness in the community. However, most people sitting in jail cells
today will be released within a matter of weeks or months. The high prevalence of mental
illness among this population represents an opportunity for AOT programs to identify individuals
who meet AOT criteria and help them take control of their own lives. Just as hospitals should
evaluate for AOT eligibility each person they prepare for discharge from a psychiatric inpatient
stay, so should jails as part of their routine preparations for the release of any inmate who has
been receiving treatment for a severe mental illness. This is yet another reason to consider
your county sheriff an essential AOT stakeholder.

There is also an opportunity in Texas for AOT to be the vehicle for individuals ensnared in
the criminal justice system to be released from detention much sooner than they would be
otherwise. As discussed in full detail in Part Il of this Guide, Texas law allows a pending criminal
case to be suspended or dismissed with simultaneous transfer to the probate court for AOT
proceedings. This can be especially useful for individuals stuck in “competency restoration
limbo,” the generally counter-productive practice of detaining a person who has been found
incompetent to stand trial due to symptoms of mental illness for competency restoration efforts
(medication and attempts to help the person understand the legal process), despite little or
no expectation that competency will be restored within the statutory time limit (60 days for a
misdemeanor). This accomplishes little more than to delay dismissal of the charges. It would
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be far better for all involved to dismiss the charge upfront and refer the individual into AOT —
perhaps after a period of inpatient commitment as warranted.

With any diversion from criminal justice to AOT, the earlier a referral can be made, the better.
Ideally, the two systems will develop protocols to enable an AOT referral at the time of booking.
This will help avert missed opportunities, such as when a potential AOT candidate is suddenly
released on bond and can no longer be easily evaluated.

An LMHA and its corrections partners might also consider developing a basic tracking system
for individuals with SMI diagnoses on pre-trial probation, with consistent communication
between agencies to support outpatient treatment (including AOT when warranted).
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Chapter 2: OBTAINING AN AOT ORDER

AOT Criteria

Understanding Texas’ process for AOT begins with understanding the statutory criteria for an
order of court-ordered outpatient mental health services — i.e., the facts the court must find to
establish a legal basis for an AOT court order!

Under Texas law, there are three types of AOT orders:

B “Temporary” AOT, which the court may grant for a period of up to 90 days;

B “Extended” AOT, which the court may grant for a period of up to one year; and

B AOT “By Modification,” which the court may grant only for an individual currently
subject to inpatient civil commitment, for the period remaining on the extant inpatient
commitment order plus up to 60 additional days.

Temporary AOT

Tex. Health & Safety Code § 574.0345(a) provides the criteria for an order of “temporary” AOT
(duration of up to 90 days). For this type of order, the judge must find that appropriate mental
health services are available to the proposed patient? and the judge or jury must find by clear
and convincing evidence that:

B The person has a severe and persistent mental iliness;

B |[fthe person does not receive treatment for their mentaliliness, they will consequently
suffer deterioration of the ability to function independently, to the extent that they will
be unable to live safely in the community;

B The person requires outpatient mental health treatment to prevent a relapse that
would be likely to result in serious harm to the person or another; and

B The person is unable to participate in outpatient mental health treatment effectively
and voluntarily, as demonstrated by EITHER:

o Any of the person’s actions over the previous two-year period; OR

o Specific characteristics of the person’s clinical condition that significantly impair
their ability to make a rational and informed decision about whether to submit
to voluntary outpatient treatment.

Extended AOT
Tex. Health & Safety Code § 574.0355(a) and (b) provide the criteria for “extended” AOT

(duration of up to a year). The evidence must establish all that is required for “temporary”
AOT plus that:
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B The person’s condition is expected to continue for longer than 90 days; and
B The person has received any one of the following:
o Court-ordered inpatient mental health services (i.e., involuntary hospitalization)
for a cumulative total of 60 days over the last year;
o Court-ordered outpatient mental health services (i.e., AOT) during the last 60
days; or
o A previous order of “extended” court-ordered mental health services (either
inpatient or outpatient).

AOT by Modification

Tex. Health & Safety Code § 574.061 addresses the circumstances in which a current inpatient
commitment order may be modified to an AOT order. The law allows such modification to
be made by the judge upon the detailed recommendation of the facility administrator, the
supporting certificate of an examining physician and consultation with the LMHA regarding
availability of services. While no specific criteria for this determination are stated or referenced
in the statute, it is reasonable to infer that modification is appropriate when the patient is found
to: (1) no longer meet criteria for inpatient commitment; and (2) meet the criteria for outpatient
commitment as provided in Tex. Health & Safety Code § 574.0345(a) or § 574.0355.

We will revisit these criteria again below, in the discussion of what happens at the AOT hearing
and what sort of evidence is relevant to the case.

AOT Legal Process

Once an individual referred to an AOT program is clinically found to meet criteria, Texas law
guides the process for asking the court to place the person under court order. The basic steps
are outlined below. However, a complicating factor in Texas is that there are actually two distinct
AOT processes: One for a proposed patient with time remaining on a current order of inpatient
commitment (“modification to AOT”), and another for everyone else. We will detail each of
these processes separately.

Process for AOT by Application (“Temporary” or “Extended”)

The process for “temporary” or “extended” AOT can be utilized in a wide range of circumstances.
One might be tempted to think of the “modification” process as the natural route for currently
hospitalized individuals and the “temporary /extended” AOT process as the natural route for
those currently residing in the community or about to be released from jail. However, in fact
the modification route can only be taken with a subset of all currently hospitalized individuals
— specifically, those currently subject to inpatient commitment, with unused time remaining on
the current inpatient court order. That leaves out several categories of current hospital patients,
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who can only be placed on AOT by way of a new application for temporary or extended AOT.
For example:

B Psychiatric inpatients who are currently hospitalized on a voluntary basis. (This
includes many who enter the hospital under involuntary emergency detention for
evaluation who are found to require hospitalization but choose to forgo the inpatient
commitment process by accepting voluntary admission.)

B Patients under inpatient commitment with no time remaining on their current court
order.

B Patients underinvoluntary emergency detention who have not yet been placed under
civil commitment, and who have been determined not to currently meet criteria for
inpatient commitment.

For all such potential AOT participants, as well as those currently in the community or nearing
release from jail, the process to follow is the “temporary / extended” AOT process described
in this section.

Evaluation

The first thing an AOT program must do upon receiving a referral is conduct an assessment of
whether the referred individual is indeed appropriate for AOT participation.

The key legal components of that assessment are the two medical evaluations performed by
physicians, focused specifically on whether the individual meets Texas’ AOT legal criteria as
outlined above. However, AOT program staff may have the need to perform their own preliminary
analysis before moving forward with medical evaluation. For one thing, program staff may wish
to review medical records to see whether they seem to indicate that the individual is likely
to be found to meet criteria. Additionally, the program may have their own additional, self-
imposed criteria, due to program capacity limitations and/or policy determinations as to whom
the program is best able to serve.

This preliminary review will typically require the sharing of treatment records by current or past
treatment providers with AOT program staff. Some providers may be reluctant to share records,
out of concern for violating the general prohibition in the federal Health Insurance Portability
and Accountability Act (HIPAA) on disclosing protected health information (PHI) without patient
consent. However, under federal regulation 45 CFR § 164.512(e)(1)(i), there is an exception to
HIPAA's “Privacy Rule” for a disclosure of PHI made pursuant to a court order. A solution to any
provider’s HIPAA concern about sharing PHI with AOT staff is for the probate court presiding
over your county’s AOT program to issue an administrative order permitting disclosures of
PHI for the limited purpose of determining whether an individual meets criteria for AOT. Once
issued, the order can be shared with any providers from whom treatment records are sought,
giving them legal cover to share information without concern of violating HIPAA.

A sample administrative order for the disclosure of PHI, as issued by the probate court in
Travis County, is included in this guide as Appendix A.

[13]
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Once it has been determined that medical evaluation for AOT eligibility is appropriate, Texas
law guides the process. Tex. Health & Safety Code § 574.009(a) provides:

“(a) A hearing on an application for court-ordered mental health services may not
be held unless there are on file with the court at least two certificates of medical
examination for mental illness completed by different physicians each of whom has
examined the proposed patient during the preceding 30 days. At least one of the
physicians must be a psychiatrist if a psychiatrist is available in the county.”

When AOT is sought for a person who is currently detained (whether in a clinical or correctional
setting) or who agrees to submit to medical evaluation, the program must arrange for these two
medical examinations to be performed and for the certificates of medical examination (“CME”s)
to be completed. To support the application, both CMEs must state findings that the individual
meets the legal criteria for AOT. These CMEs can then be filed with the application.

It is also possible to apply for AOT in situations where the person is currently in the community,
has not been recently evaluated while detained or hospitalized, and refuses to submit voluntarily
to medical examination. While most potential AOT applicants are required to submit the two
CMEs with their petition, Tex. Health & Safety Code § 574.001(a) makes an important exception,
providing: “Only the district or county attorney may file an application that is not accompanied
by a certificate of medical examination.” Accordingly, pursuing AOT in circumstances where it
is impossible to conduct the medical examination pre-application requires that your district or
county attorney serve as the AOT applicant.

Tex. Health & Safety Code § 574.009(b) and (c) provide the procedure for securing the CMEs
needed to hold a hearing when an application without them is filed by the district or county
attorney:

“(b) If the certificates are not filed with the application, the judge or magistrate ...
may appoint the necessary physicians to examine the proposed patient and file the
certificates.

(c) The judge or designated magistrate may order the proposed patient to submit
to the examination and may issue a warrant authorizing a peace officer to take the
proposed patient into custody for the examination.”

Tex. Health & Safety Code § 574.011 provides all of the information that must be stated in the CME.

A template for a CME supporting an application for AOT, conforming in full with the legal
requirements, is included in this guide as Appendix B.

[14]
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Application

Tex. Health & Safety Code 8§ 574.001(a) authorizes any adult to file an application for another
person to be committed to AOT, with the important limitation noted above that only a district or
county attorney may file an application that is not accompanied by two recent CMEs.

An AOT program must decide in the planning stage who will be responsible for filing
applications. In many counties, the obvious choice will be the district or county attorney. One
of these agencies is usually responsible for filing applications for inpatient civil commitment,
making it a natural extension for them to take on outpatient commitments as well. Having the
district or county attorney as applicant makes it possible to consider cases where it has not
been possible to secure two CMEs in advance.

If it proves impossible to engage the district or county attorney as a program collaborator, the
statute’s grant of authority to “any adult” means that hope is not lost. For example, an AOT
program could be structured with the role of the applicant fulfilled by an officer of the LMHA or
the director of the hospital currently holding the proposed patient, with legal representation by
the mental health authority’s or hospital’s own counsel.

Another key policy question an AOT program should resolve in the planning stage is whether
to seek “extended” AOT (allowing the court to grant an order of up to one year) when the
criteria for it are met, or simply stick with the “temporary” type (order up to 90 days). This
will be discussed further in the “Renewal” section below, since it is only upon renewal of an
order that most AOT participants will meet the legal criteria for “extended” AOT. Upon an initial
application, only those who have spent a total of at least 60 days under inpatient commitment
over the prior year will potentially qualify for “extended” AOT.

Ninety days is rarely long enough for any AOT participant to develop sustainable habits of
treatment engagement — much less for one who has logged so many recent hospital days.
This might make the choice to pursue an “extended” AOT seem obvious, and in many cases it
will be. However, practical differences between the two options may make an application for
“extended” AOT challenging for some programs.

One difference is that Tex. Health & Safety Code § 574.031(d-1) allows a proposed patient
for “temporary” AOT to waive their right to cross-examine witnesses, which in turn allows the
court to admit the CMEs as medical testimony, eliminating the need for an examining physician
to appear in court. By contrast, Tex. Health & Safety Code § 574.031(d-2) makes clear that an
order of “extended” AOT must always rely on medical testimony taken in person at the hearing.
This might make the “temporary” route more feasible when the proposed patient is willing to
stipulate or waive cross-examination and it is difficult to produce an examining physician for
live testimony.

Another difference is that under Tex. Health & Safety Code § 574.032, a “temporary” AOT
hearing is held with the judge as fact-finder unless the proposed patient requests a jury. This
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is reversed for “extended” AOT, with a jury trial provided unless the proposed patient waives
their right to it. This could add a layer of complication to the legal process for “extended” AOT
if the proposed patient is unwilling to waive the jury requirement.

For these reasons, an AOT program may prefer to avoid the “extended” AOT option altogether
and pursue “temporary” AOT even for those who meet “extended” criteria. This is a reasonable
choice, so long as the program remains committed to renewing the 90-day order repeatedly.
An individual who has spent 60 days of the prior year under inpatient commitment will typically
need at least a year of AOT to achieve sustainable benefits.

Tex. Health & Safety Code § 574.001(b) provides that the application may be filed with the
county clerk in the county where the proposed patient:

B Resides; or

B |s found; or

B |s receiving court-ordered inpatient mental health services.

As a general practice, it makes the most sense to apply for AOT in the county where the
proposed patient resides, as that will likely be where your AOT program is operating and is
best equipped to provide services. In some situations, it may make sense to conduct the AOT
hearing and have the AOT order issued in the county of the state hospital where they are
currently detained, and then have the order transferred to their county of residence where
your AOT program is operating upon the participant’s release and return to home. However,
this practice should be undertaken in coordination and agreement with the court where the
application is filed, to ensure that the court will actually hear the case. If the proposed patient
requests that the application be transferred for hearing to the county of residence, Tex. Health
& Safety Code § 574.001(c) allows the court to do that for good cause shown.

Tex. Health & Safety Code § 574.002 requires the application to state:

B Whetherit seeks “temporary” (up to 90 days) or “extended” (up to one year) AOT. (And,
if extended AOT is sought, that the proposed patient has received 60 cumulative days
of inpatient commitment over the last year or has received AOT in the last 60 days.)

B The proposed patient’'s name, address and county of residence;

B That the proposed patient is a person with mental illness and meets the statutory
criteria for AOT; and

B Whether the proposed patient is currently charged with a criminal offense.

A template for an AOT application is included in this guide as Appendix C.
Recommendation for Treatment
An additional document that must be filed with the court prior to the hearing is the
“Recommendation for Treatment.” Once the court receives the application and sets the date
for the hearing (as detailed further below), Tex. Health & Safety Code § 574.012 requires the

court to direct the LMHA to file, prior to the scheduled hearing date, its “recommendation for
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the proposed patient’s treatment” and “a statement as to whether the proposed mental health
services are available.” The statute further provides that “The hearing on an application may
not be held before the recommendation for treatment is filed unless the court determines that
an emergency exists.”

This section of the law seems to imagine the LMHA in a reactive posture, being pulled into the
case at the direction of the judge who has received an AOT application from another party. But
of course in an AOT program, the LMHA is a central player. There is thus no reason why the
LMHA should not be engaged in developing the Recommendation for Treatment as soon as a
decision has been made to seek AOT in a particular case.

The Recommendation for Treatment is essentially a treatment plan to be presented for court
review. It need not be as detailed as a treatment plan developed for use in a clinical context,
but it should state in broad terms the categories of services that the proposed patient should
be court-ordered to receive, and affirm that all such services are currently available to the
proposed patient in the community.

A template for a Recommendation for Treatment is included in this guide as Appendix D.

To the extent possible, the treatment plan should be developed not just in consultation with
the proposed patient, but it in collaboration with them, with a focus on what has worked for the
personinthe pastand on helping the person reach their own articulated life goals. Efforts should
be made to also involve in the treatment planning any individual who the proposed patient
trusts and wants to have involved. The basic principles of recovery, including that a person is
most likely to engage in treatment when they feel personally invested in the development of it,
are as true for AOT participants as they are for others. That is not to say that we should defer
to unreasonable or unhealthy choices the AOT participant may wish to make for their treatment
plan -- only that we should seek to maximize self-direction within the parameters of ensuring
that the person receives the care they need.

Identification of Person Responsible

Tex. Health & Safety Code § 574.0125 requires the judge, not later than 3 days before the
scheduled AOT hearing date, to “identify the person the judge intends to designate to be
responsible” for overseeing AOT services in the event that the application is granted. The
simplest way to meet this requirement is to establish an understanding that the court will
routinely identify the chief executive of the LMHA as the "person responsible.” This authorizes
any LMHA staff member, serving as an agent of the chief executive, to fulfill the various statutory
functions of the “person responsible” discussed throughout this guide. But it may better suit
the needs of some AOT programs for another individual — for example, the chief executive of
a community-based provider operating the AOT program under contract with the LMHA — to
be so designated. In any event, an AOT program should make known to the court a particular
individual who should be identified as the “person responsible” in every case.
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Appointment of Attorney

Tex. Health & Safety Code § 574.003 provides that if the proposed patient does not already
have an attorney, the court shall appoint an attorney to represent them (along with a language
interpreter, if necessary) within 24 hours after the application is filed. The statute further requires
that the appointed attorney be informed by the court of their duties in writing, “be furnished with
all records and papers in the case,” and “have access to all hospital and physicians’ records.”

An AOT program needs a systematic approach to the appointment of counsel. In larger Texas
counties, representation of proposed patients will be the responsibility of the mental health
unit of the Public Defender’s Office (PDO). Typically, the PDO will assign a particular mental
health defender or two to handle the AOT docket. In smaller counties without a PDO, the best
approach is to work with a small pool of attorneys in private practice (potentially even one
private attorney, if they can manage the caseload) who develops familiarity with AOT and can
balance a general support for the program with their duty to vigilantly uphold their clients’
rights. AOT programs should avoid randomly appointing counsel from a long list. Having a
“regular” in the defense counsel’s chair will enable proposed patients to get better information
about the potential benefits of AOT participation and what to expect, as well as provide the
program itself with another stakeholder to participate in ongoing improvement efforts.

Once appointed, the duties of the proposed patient’s attorney are governed by Tex. Health
& Safety Code § 574.004. These include the duty to “interview the proposed patient within a
reasonable time before the date of the hearing,” and to “thoroughly discuss with the proposed
patient the law and facts of the case, the proposed patient’s options, and the grounds on
which the court-ordered mental health services are being sought.” Ideally, the attorney will
be supportive of the AOT program, believe their client meets criteria and would benefit from
participation, and advise their client accordingly. Ultimately, of course, the attorney must follow
the proposed patient’s wishes in deciding whether to challenge the application at the hearing
or agree to AOT by stipulation. Tex. Health & Safety Code § 574.004(c) provides:

“(c) The attorney may advise the proposed patient of the wisdom of agreeing to or
resisting efforts to provide mental health services, but the proposed patient shall
make the decision to agree to or resist the efforts. Regardless of an attorney’s
personal opinion, the attorney shall use all reasonable efforts within the bounds of
law to advocate the proposed patient’s right to avoid court-ordered mental health
services if the proposed patient expresses a desire to avoid the services.”

Hearing / Disposition

Tex. Health & Safety Code § 574.005 provides that the court must set a date for a hearing
within the 14 days following the application date. The court may not set the hearing within the
first 3 days of that period if the proposed patient objects. Continuances may be granted for
good cause or upon agreement of the parties, but the hearing must be held within 30 days of
the application date.
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Tex. Health & Safety Code 8§ 574.006 requires that the proposed patient and their attorney
receive a copy of the application and written notice of the time and place of the hearing
immediately after the date for the hearing is set.

Tex. Health & Safety Code § 574.031(c) provides that the proposed patient may waive their
right to attend the hearing. Tex. Health & Safety Code 8§ 574.031(d) requires that the hearing
be open to the public unless the proposed patient requests that it be closed and the court
determines there is good cause to close it.

What takes place at the hearing is largely dependent on the proposed patient’s choice whether
to “stipulate” to the application (acknowledge the truth of the allegations made in the application,
leaving no facts in dispute) or, alternatively, to deny the allegations and hold the AOT applicant
to their burden of proving that the legal criteria are met.

A proposed patient who stipulates to an application for “temporary” AOT is also likely to waive
their right to cross-examine witnesses under Tex. Health & Safety Code § 574.031(d-1). As
mentioned, this allows the judge to accept the CMEs as medical testimony and relieves the
examining physician of the need to testify in court. This is not an option with an application for
“extended” AOT.

If your AOT program is typical, you will find that most proposed patients do stipulate. Your
program staff and partners, including defense counsel, can increase the likelihood of this by
explaining AOT to proposed patients in conversations prior to the hearing date. When proposed
patients understand that AOT participation does not mean they are “in trouble,” carries no
threat of punishment, will empower them to participate in decisions about their own treatment,
is likely to help them avoid the hospital and jail and make progress towards their life goals, and
may even allow them to gain release from their current hospitalization a little sooner, they tend
to enter the program willingly — sometimes even eagerly.

When a proposed patient chooses to stipulate, the judge’s role becomes much simpler. With
the exception of the universal requirement under Tex. Health & Safety Code § 574.031(d-
2) of live medical testimony in a hearing for “extended” AOT, the court will not need to hear
a full presentation of the applicant’s evidence, because there are no factual questions to
settle. Instead, the judge will typically walk the proposed patient through the allegations in the
application and ask them to stipulate on the record and acknowledge that their decision has
been made after consultation with their attorney, with full understanding of the legal implications
of civil commitment to AOT, and without undue pressure from anyone. Once satisfied that the
choice to stipulate was made knowingly and freely, the judge may issue the AOT order.

Of course, some patients will choose not to stipulate and instead exercise their constitutional
right to challenge the application. If the hearing opens with the proposed patient expressing
this choice, a presentation of evidence must commence, with the applicant bearing the burden
of proving that the legal criteria for AOT are met.
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Presentation of Evidence

The primary means of presenting the evidence in support of the application is the testimony of
one of the physicians who has examined the proposed patient and completed a CME. Although
Tex. Health & Safety Code § 574.009(a) generally requires at least one of the physicians
completing a CME to be a psychiatrist, Texas law does not require the physician who testifies at
the hearing to be a psychiatrist. However, even though not strictly required, having the testimony
come from a physician who is a board-certified psychiatrist is essential to ensuring that the
fact-finder (judge or jury) will find the testimony persuasive. After establishing the psychiatrist’s
expert credentials and the basis for their expert opinions (i.e., the examination performed), the
attorney for the applicant should have the psychiatrist, state their finding with respect to each
of the AOT criteria that must be proven, and the basis for each such finding. In most cases,
this should be adequate to establish by clear and convincing evidence that the criteria are met.

Tex. Health & Safety Code § 574.0345(b) and Tex. Health & Safety Code § 574.0355(c) add
an important element to the evidence that an applicant must present at a hearing for either
“temporary” or “extended” AOT. These sections provide that the applicant’s case must include
evidence of “a recent overt act or a continuing pattern of behavior.” More specifically:

“(b) To be clear and convincing under Subsection (a)(2), the evidence must include
... evidence of a recent overt act or a continuing pattern of behavior that tends to
confirm:

(1) the deterioration of ability to function independently to the extent that the
proposed patient will be unable to live safely in the community;

(2) the need for outpatient mental health services to prevent a relapse that would
likely result in serious harm to the proposed patient or others; and

(3) the proposed patient’s inability to participate in outpatient treatment services
effectively and voluntarily.”

This evidence may be presented by the psychiatrist in the course of their testimony on their
clinical findings. Since individuals tend to be found in need of AOT on the basis of repeated
hospitalizations and/or arrests resulting from treatment non-compliance, it should not be
difficult to identify a “continuing pattern of behavior” to satisfy this evidentiary requirement. It
can be easily accomplished by having the psychiatrist recount the proposed patient’s history of
poor compliance with prescribed treatment and the harmful consequences that have followed.

If for any reason the applicant’s attorney feels the need to buttress the case for AOT with
additional expert testimony, Tex. Health & Safety Code 8§ 574.031(f) makes clear that “the
court may consider the testimony of a non-physician mental health professional in addition to
medical or psychiatric testimony.”
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Of course, the proposed patient must be afforded the opportunity to cross-examine the
applicant’s witnesses and attempt to expose weaknesses in their findings and conclusions, as
well as present their own evidence in rebuttal. The proposed patient may also request that the
court order an independent examination pursuant to Tex. Health & Safety Code § 574.010:

“(a) The court may order an independent evaluation of the proposed patient by
a psychiatrist chosen by the proposed patient if the court determines that the
evaluation will assist the finder of fact. The psychiatrist may testify on behalf of the
proposed patient.

(b) If the court determines that the proposed patient is indigent, the court may
authorize reimbursement to the attorney ad litem for court-approved expenses
incurred in obtaining expert testimony and may order the proposed patient’s county
of residence to pay the expenses.”

At the conclusion of the presentation of evidence, the trier of fact (judge or jury) must decide
whether the applicant has proven their case by clear and convincing evidence. Tex. Health &
Safety Code § 574.036(e)(2) provides that if the trier of fact finds that the proposed patient
meets the AOT criteria, the judge may issue an AOT order.

Length of the Order

Technically speaking, Tex. Health & Safety Code 8 574.0345(c) sets the default maximum
length for a “temporary” AOT order at 45 days. However, the statute allows an increase to up
to 90 days “if the judge finds that the longer period is necessary.” Given the available data on
the importance of providing a sufficient duration of AOT to achieve sustainable improvements
in participant outcomes (see “Tip 5” at page 24 of the AOT Implementation White Paper), an
order period of more than 45 days should be considered “necessary” much more often than
not. It would be a tragic disservice to AOT participants for programs and judges to interpret the
law to allow the 45-day default to be exceeded only under extraordinary circumstances.

Tex. Health & Safety Code § 574.0345(d) sets the maximum length for an order of “extended”
AOT at one year.

A sample AOT Order Upon Application and related documents are included in this guide
as Appendix E.
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Process for AOT By Recommendation (Modification of Inpatient Order)

The legal process for Texas’ third type of AOT order is guided by Tex. Health & Safety Code
8§ 574.061. This is the process for modifying a current order of inpatient commitment to an
outpatient commitment for the period of time remaining. Not only is this process possible for
current involuntary inpatients, but Tex. Health & Safety Code § 574.061(a) actually requires the
administrator of a facility, no later than the 30th day of an involuntary inpatient’s commitment,
to “assess the appropriateness” of transferring the patient to AOT. Based on this required
assessment, the administrator “may recommend that the court that entered the commitment
order modify the order to require the patient to participate in [AOT]”

Tex. Health & Safety Code 8 574.061(b) provides that the facility administrator’s recommendation
“must explain in detail the reason for the recommendation” and must be accompanied by
a supporting CME “signed by a physician who examined the patient during the seven days
preceding the recommendation.”

Although the Texas law does not frame it in such terms explicitly, we can reasonably infer that
a modification from inpatient commitment to AOT is appropriate when the examining physician
finds that the patient: (1) no longer meets the legal criteria for inpatient commitment under Tex.
Health & Safety Code § 574.034(a) or 8§ 574.035(b); and (2) currently meets the criteria for
outpatient commitment as provided in Tex. Health & Safety Code § 574.0345(a) or § 574.0355.

Findings and conclusions to this effect should be stated in the facility director’'s recommendation
to the court and the accompanying CME.

A sample Recommendation for Modification of Inpatient Commitment is included in this
guide as Appendix F.

It is also a good practice to include with the Recommendation for Modification the same
Recommendation for Treatment as would be required in a case of AOT by Application. This will
aid the court in the execution of its required functions.

Tex. Health & Safety Code § 574.061(c) provides that when a facility director files a modification
recommendation with the court, the patient shall be given notice. Under Tex. Health & Safety
Code § 574.061(d), a hearing shall be held if requested by the patient or “any other interested
person.”® (Another key difference from the AOT application process, in which the hearing is
automatic.) If a hearing is held, the court must appoint counsel to represent the patient and
“shall consult with the local mental health authority before issuing a decision.” Aside from the
option of a jury trial, which is precluded, the statute further incorporates by reference all of the
procedural rules that apply to hearings on AOT applications under Tex. Health & Safety Code
§ 574.031. To review, these include:
B The patient’s prerogative to waive their right to attend the hearing;
B The patient’s prerogative to waive their right to cross-examine witnesses, which in
turn allows the court to accept the CME as medical evidence and eliminates the need
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for live medical testimony;

B The need to make findings by clear and convincing evidence;

B The default to having the hearing open to the public;

B The court’s prerogative to “consider the testimony of a non-physician mental health
professional” to supplement the medical testimony.

Tex. Health & Safety Code § 574.061(e) provides that if a hearing is not requested, the court
shall base its decision upon the facility director’s written, detailed recommendation; the
supporting CME; and “consultation with the local mental health authority concerning available
resources to treat the patient.”

With or without a hearing, a court considering a recommendation to modify a current inpatient
commitment order to AOT must determine whether the evidence supports a finding that the
patient currently meets statutory criteria for outpatient commitment.

If the facility director has met this burden, the court may modify the existing inpatient
commitment order to an AOT order. Tex. Health & Safety Code § 574.061(h) authorizes the

court upon modification to add up to 60 days to the remaining term of the existing order.

A motion for a modification of order for inpatient services is included in this guide as Appendix F
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Process for AOT by Application
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Process for AOT by Recommendation
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Chapter 3: AOT TREATMENT AND OVERSIGHT

Once an AOT order has been issued -- regardless of whether it came about through an
application for “temporary” AOT, an application for “extended” AOT, or a recommendation for
modification of an inpatient order -- Texas law provides a single process for how AOT orders
shall be carried out. To make the AOT order more than just a piece of paper, the law speaks
to what must happen while it is in effect. This includes the treatment team’s duty to provide
care and monitoring of the AOT participant; the court’s responsibility of oversight over both the
participant and the treatment team; the means by which the order may be enforced if either
party fails to uphold its responsibility to the other; and the legal process for continuing AOT
beyond the term of the current order.

Care and Monitoring of Participant

Several provisions of Tex. Health & Safety Code 8 574.037 are designed to ensure that AOT
participants receive the care and monitoring they need to succeed in the program.*

Tex. Health & Safety Code § 574.037(a) requires the court to designate in the order itself the
“person responsible” for the delivery of services. This should usually be the person identified
prior to the hearing as required by Tex. Health & Safety Code § 574.0125 (see “Application”
section above), but the court “may designate a different person if necessary,” so long as the
person designated is “the facility administrator or an individual involved in providing court-
ordered outpatient services.” The courtis also limited in its ability to draft a “person responsible”
without their consent; that can only be done to an administrator of a community center providing
mental health services or an administrator of a state facility. Obviously, designation without
consent should never be a concern when AOT is being ordered in a county served by an AOT
program. The program and the court will have an understanding in place as to who should be
designated in every case as the “person responsible.”

Tex. Health & Safety Code § 574.037(b) directs the designated “person responsible” to
submit to the court “a general program of the treatment to be provided.” Under Tex. Health &
Safety Code § 574.037(b-2), this submission must take place prior to the hearing on the AOT
application or inpatient order modification.

These requirements are essentially redundant of the requirement under Tex. Health & Safety
Code 8 574.012 for the LMHA to file its “recommendation of the proposed patient’s treatment”
before the hearing. In the context of an AOT program, the LMHA should be either operating the
program itself or working hand-in-glove with the entity that does, such that the practice should
be to satisfy both statutes simultaneously by submitting a single treatment plan on behalf of
both the LMHA and the proposed “person responsible.”

Note, however, that § 574.037(b) is more detailed than 8 574.012 in terms of what the general
program must include. It requires the inclusion of care coordination services in every program.
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Beyond that, it offers only the guidance that the plan must include:

“any other treatment or services, including medication and supported housing, that
are available and considered clinically necessary by a treating physician or the
person responsible for the services to assist the patient in functioning safely in the
community.”

This should not be read as an absolute mandate that medication or supported housing be
included, but rather a strong expression by the legislature that these are type of services AOT
programs should look to provide. (And it would certainly be unusual for medication to be omitted.)

Importantly, the statute provides that the treatment plan “must be incorporated into the court
order.” This step may seem at first blush like a procedural formality, but in fact, it has two highly
significant implications that should be impressed upon the participant at the AOT hearing: First,
it heightens the impact of the AOT order by clarifying the contours of the court’s expectations
of treatment adherence. Second, it makes the commitment mutual by making an outline of the
services the court expects to be provided part of the court order itself. In addition to imposing
a “black robe effect” upon the treatment team, this provides an opportunity to impart a sense
of empowerment upon the participant by informing them of their legal right to the services
promised. (This is also part of why it is so important to involve the participant in the development
of the plan, as discussed in the “Application” section above.)

Tex. Health & Safety Code § 574.037(b-1) provides that “[i]f the patient is receiving inpatient
mental health services at the time the program is being prepared, the person responsible for
the services under this section shall seek input from the patient’s inpatient treatment providers
in preparing the program.”

Beyond the AOT-specific requirements that 8§ 574.037 imposes on providers of care, a judge
should keep in mind throughout the period of an AOT order the broader responsibilities Texas
law imposes on an LMHA to ensure adequate care for community members with severe mental
illness. Tex. Health & Safety Code § 533.0354(a) provides:

A local mental health authority shall ensure the provision of ... intensive and
comprehensive services using disease management practices for adults with bipolar
disorder, schizophrenia, or clinically severe depression[.] The local mental health
authority shall ensure that individuals are engaged with treatment services that are:

(1) ongoing and matched to the needs of the individual in type, duration, and
intensity;

(2) focused on a process of recovery designed to allow the individual to progress
through levels of service;
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(3) guided by evidence-based protocols and a strength-based paradigm of service;
and

(4) monitored by a system that holds the local authority accountable for specific
outcomes, while allowing flexibility to maximize local resources.”

The allowance in the final requirement for “flexibility” should not be overlooked. It provides
the room AOT programs need to tailor their day-to-day operations to the demographics and
resource challenges of their service area.

Court Oversight

Two sections of the AOT law speak to the ongoing role of the court during the period that the
order is in effect.

Tex. Health & Safety Code § 574.0665 provides that “a court on its own motion may set a status
conference with the patient, the patient’s attorney, and the person designated to be responsible
for the patient’s court-ordered outpatient services.” This might fairly be regarded as superfluous
legislation, since it is always within the discretion of a judge to call a status conference on a
matter pending before the court. However, it was added to Texas’ AOT law for a reason: to signal
to AOT programs that an “active court” model is available to them, should they determine that
participants would benefit from ongoing interaction with the judge. (For more on the “active
court” model, see “Building Block 5” at p.14-15 of the AOT Implementation White Paper.)

With or without status conferences, court oversight during the period of the order is also
supported by Tex. Health & Safety Code 8 574.037(c)(2), which directs the “person responsible”
to inform the court of “any substantial change in the general program of treatment that occurs
before the order expires.” No guidance is provided as to what constitutes a “substantial”
change, but it seems fair to interpret it to mean any change that renders the treatment plan
currently incorporated into the order (which should not be overly specific) out of date. One might
expect the court to use this information to modify the order to reflect the changed treatment
plan. However, this is not possible under Tex. Health & Safety Code 8§ 574.065, which only
allows modification of the order upon a finding that the participant has come to meet criteria
for inpatient commitment. (See “Enforcement of Order” section below.) Unless and until this
statute is amended, the court can only take the treatment plan change under advisement while
leaving the outdated order in place.

Enforcement of Order: Participant Non-Compliance
An essential function of any state’s AOT law is to provide a legal process for responding to the

inevitable situations where an AOT participant is not adhering to treatment as required by the
court order.
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Outside the AOT context, the legal remedy for a court order violation is straightforward and
widely understood. A judge is generally empowered to hold a person who violates its order in
contempt of court, subjecting them to steep fines and/or incarceration. We tend to think of the
specter of contempt as the very reason court orders are taken seriously.

In an AOT program, initiating contempt proceedings against participants who violate their
orders would be disastrous. For one thing, it would establish a new pathway into jail cells for
people with severe mental illness, turning one of AOT’s primary goals on its head. For another,
it would misconstrue what actually happens when a participant disengages from treatment.
The non-adherent participant is not showing contempt for the court — they are simply evincing
their chronic struggle to maintain insight and stability.

In commendable recognition of this, Tex. Health & Safety Code § 574.037(c-4) dictates that
“[tlhe failure of a patient to comply with the program incorporated into a court order is not
grounds for punishment for contempt of court[.]”

The law also makes explicit that an AOT order is not enforceable through involuntarily
administered treatment. Tex. Health & Safety Code § 574.037(c-3) draws a critical distinction
between “order[ing] the patient to participate in the program,” which the court shall do, and
“compel[ling] performance,” which the court may not do. This leaves no doubt that if an AOT
order directing the participant to take medication is violated, physical restraint and forcible
administration of the medication is not a permitted response.

In lieu of these proscribed methods of court order enforcement, the Texas AOT law lays out a
process to facilitate the help that the disengaged participant needs to avert a full-blown crisis
and get back in sync with the treatment team. This begins with Tex. Health & Safety Code §
574.037(c)(1), which provides that the “person responsible for the services shall inform the court
of the patient’s failure to comply with the court order” This triggers a range of potential court
responses, from calling a status conference under Tex. Health & Safety Code 8§ 574.037(c)
(2), t